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PATENT AND TRADEMARK OFFI CE
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In re Radi ant Technol ogy, Inc.

Serial No. 74/305,777

Edward A. Penni ngton of Mirgan & Finnegan for Radi ant Technol ogy,
I nc.

Richard G Cole, Trademark Exam ning Attorney, Law Ofice 104
(Sidney |I. Moskow tz, Managi ng Attorney).

Before Sims, Seeherman and Hohein, Adm nistrative Trademark
Judges.

Opi ni on by Hohein, Adm nistrative Trademark Judge:

An application has been filed by Radi ant Technol ogy,
Inc. to register the designation "RADI ANTPANEL" as a trademark
for "househol d hot water baseboard heaters."?

Regi stration has been finally refused under Section 23

of the Trademark Act, 15 U.S.C. 81091, on the basis that the

1 Ser. No. 74/305,777, filed on August 20, 1992, which alleges dates
of first use of Novenber 6, 1989. Although registration was
originally sought on the Principal Register, applicant amended the
application to the Supplenental Register on August 20, 1993 in
response to a final refusal on the ground of nere descriptiveness
under Section 2(e)(1) of the Trademark Act, 15 U.S.C. 81052(e)(1).
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desi gnati on "RADI ANTPANEL" is not capable of distinguishing the
applicant's goods.

Applicant has appealed. Briefs have been filed, but an
oral hearing was not requested. W affirmthe refusal to
register.

It is essentially the Exam ning Attorney's position, as
stated in his final refusal, that conbining the generic terns
"RADI ANT" and "PANEL" into the designation "RADI ANTPANEL" results
in a "generic nane for a significant COMPONENT of the applicant's
baseboard heating units" which is thus incapable of
di stingui shing applicant's goods. |In particular, the Exam ning
Attorney notes that, as stated therein, applicant's advertising
l[iterature lists the principal "COWONENTS' of its "HOTI WATER
BASEBOARD HEATI NG' product as: "RAD ANTPANELS," which are
"[ m ade of heavy gauge, high quality, extruded al um nun; various
"FITTINGS," which "permt easy access to [such] heating panel s";
a "Dl STRI BUTI ON MANI FOLD'; and " PCLYETHYLENE CROSSLI NKED TUBI NG'.
Applicant's literature al so states, anong other things, that
"Radi ant panel is the nost advanced concept in perineter baseboard
heati ng"; that "Radi ant panel provides superior confort by warm ng
you directly with radiant heat, just |like the sun"; that
"Radi ant panel s are 1" deep, 5%" high, and are available in
varying lengths"; and that "Radiant heat[,] by nature, is energy
efficient because it delivers higher levels of confort at |ower
t hernostat settings."”

In addition, the Exam ning Attorney relies upon a

heati ng trade publication, issued by the Hydronics Institute and
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made of record by applicant, which on the first page thereof
makes reference to "Radi ant Panel Heating" as a type of hydronic
heati ng system Such reference, the Exam ning Attorney argues in
his brief, clearly and unequivocally "indicates trade usage and
recognition of the termsought to be registered in the GENERIC
sense.”" Oher evidence of trade usage and recognition i s shown,
according to the Exam ning Attorney, by the copies he made of
record of four "prior registrations wherein the terns 'radi ant
panel' and 'radi ant panels' have been used (as early as 1968) in
a generic manner by ... other businesses to identify their
specific heating units, or conponents thereof." Specifically,
Reg. No. 853,215, issued on July 23, 1968, sets forth goods
identified as "ELECTRI C RADI ANT PANEL SPACE HEATERS'; Reg. No.
1, 030, 567, issued On January 20, 1976, includes such heating
units as "RADI ATORS; RADI ANT PANELS; [AND] RADI ANT HEATERS'; and
Reg. Nos. 1,159,814 and 1,177,036, respectively issued to the
sane third party on July 7, 1981 and Novenber 10, 1981, |i st
goods described as "ELECTRI C HEATI NG UNI TS OF ALL TYPES AND PARTS
THEREFOR- - NAMELY, ... RADI ANT PANELS".

Moreover, as further support for his position, the
Exam ning Attorney relies upon excerpts of "articles from
DATATI MES | NFORVATI ON NETWORK [ whi ch] show concl usi vel y t hat
within the heating industry, the term'radi ant panel' or 'radiant
panels' is in extensive use to generically identify certain types
of room or area heating sources.” Such excerpts, the Exam ning
Attorney maintains, "not only indicate that applicant is probably

not only not the first to use the term but certainly is not the
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only one" and that "every such reference will be seen to refer to
sone type of radiant heating systemin terns of a 'radiant' panel
or panels as defining a specific TYPE of heat source.”

The nost pertinent of the excerpts of articles
retrieved by the Exam ning Attorney fromthe "DATATI MES
| NFORMATI ON NETWORK" dat abase are reproduced bel ow in rel evant
part (enphasis added): 2

"I''l'l use radi ant panel heating, because
it provides heat w thout circulating dust-
borne pollutants like forced air does," Vos
says.

Radi ant panel heating circul ates 125-
degree water through tubes covered by a thin
| ayer of light cenment. ....

Art Botts is getting radiant panel
heating on both | evels of his Frank LI oyd
Wight-style, hip-roofed honme. .... -- Gand
Rapi ds Press, July 18, 1993, at i1l

Radi ant panel radiators put out usable
heat at relatively | ow water tenperatures.
This means they are conpatible with water-
source heat punps, solar hydronics and reset
fossil fuel boilers, to nane a few.

Mor eover, they are not inherently in conflict
with low tenperature distribution systens
such as radiant floor heating

PHOTO A European radi ant panel and
towel warnmer match confort, quality and
aesthetics. -- Contractor, February 1, 1991,
at 35;

2 Al'though fornmng part of the record, we have given no consideration
to those excerpts which refer to "radi ant panel test," "radi ant pane
tests" or "radiant panel flammbility tests". Such references are
considered irrelevant and immuaterial inasnmuch as a "radi ant panel
test,"” which the page fromthe Dictionary of Architecture and
Constructi on nade of record by the Exam ning Attorney defines at 393
as "[a]ln ASTM standard nethod of test for the surface flammbility of
a material, using a radi ant heat source," appears to have nothing to
do, in and of itself, with household heating systens of any kind.
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El ectric baseboard units, quartz and
ceram c heaters are all "resistance heaters”
and all produce exactly the sanme anount of
heat from each kil owatt-hour of electricity
they use. So does an electric toaster, iron,
furnace, radiant panel, infrared bul b or

stove elenent, for that matter. -- Toronto
Star, March 10, 1990, at E10; Otawa Ctizen
March 10, 1990 at D2; and Ednonton Journal,
January 20, 1990, at F2;

Wth the sound of the voice, a radiant
panel above or bel ow the work surface all ows
adj ustnment of the work station tenperature
.... -- Chicago Tribune, July 9, 1989, Hone,
at 12

Anmong its features was a "radi ant panel
heati ng system "™ consisting of a snal
furnace in the ceiling of the utility room
t hat pushed hot air across the netal ceilings
of the other roons .... -- Dallas Mrning
News, March 13, 1989, at 1C

The building will feature radi ant panel
heating .... -- Qtawa G tizen, January 23,
1989, at A20;

The sun's radi ated energy does heat the
earth and the things on it when it cones in
contact with it. The electric radiant panel
wor ks the sanme way. The radiated energy from
t he panel s heat the objects in the room
i ncluding you. -- Calgary Herald, January 7,
1989, at D2; and

Bob Hayni e, technical research engi neer
wi th Arkansas Power and Light, listed four
types of electric space heaters: Quartz-
infrared, fan forced, wound w re radi ant and
a radi ant panel that resenbles a picture when
it's hung on the wall. -- Arkansas Gazette,
February 8, 1985, at 1E

Finally, we note that the Exam ning Attorney has made

of record a page fromthe Dictionary of Architecture and

Construction which at 393 defines "radi ant heating system as
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"[a] system for heating a roomor space by neans of heated
surfaces (such as panels heated by the flow of hot water or
el ectric current) which provide heat primarily by radiation”
(enphasis added). In addition, we judicially notice the

foll ow ng pertinent definitions from Wbster's New Wrld Col | ege

Dictionary (3d ed. 1997) at, respectively, 975 and 1107 (enphasis
added) : 3

"panel ," which anong other things is
defined as "2 a section or division of a
wal |, ceiling, or other surface; specif.,

b) a flat piece, usually rectangular, formng
a part of the surface of a wall, door,
cabinet, etc., and usually raised, recessed,
framed, etc. c) a simlar piece used for

encl osing or covering sonmething or serving as
a light diffuser, a built-in heating el enent
in space heating, etc. ...";

"radiant,"” which is listed, inter alia,
as neaning "4 issuing (froma source) in or
as in rays; radiated [radiant energy]"; and

"radi ant heating, " which is set forth as
"a method of heating a space by neans of
radi ation, as fromelectric coils, hot-water
or steam pipes, etc. installed in the floor
or walls."

Simlarly, The Random House Dictionary of the English Language

(2d ed. 1987) at 1401 and 1592 respectively provides the

follow ng relevant definitions (enphasis added):

3 The Board may properly take judicial notice of dictionary
definitions. See, e.g., Hancock v. Anerican Steel & Wre Co. of New
Jersey, 203 F.2d 737, 97 USPQ 330, 332 (CCPA 1953) and University of
Notre Danme du Lac v. J. C. Gournmet Food Inports Co., Inc., 213 USPQ
594, 596 (TTAB 1982), aff'd, 703 F.2d 1372, 217 USPQ 505 (Fed. Cir.
1983).
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"panel," which is defined, inter alia,
as "1. a distinct portion, sectionor
division of a wall, wainscot, ceiling, door,

shutter fence, etc., esp. of any surface sunk
bel ow or rai sed above the general |evel or
encl osed by a frane or border";

"panel heating," which is listed as the
"heating of a roomor building by neans of
wal |, ceiling, floor, or baseboard panels
contai ning heating pipes or electrical
conductors”;

"radi ant," which anong other things is
defined as "3. Physics emtted or propagated
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by radiation"; and

"radi ant heating, " which is set forth as
"1. the neans of heating objects or persons
by radiation in which the intervening air is
not heated. 2. a systemfor heating by
radi ation froma surface, esp. froma surface
heated by neans of electric resistance, hot
water, etc."

Applicant, however, maintains that its goods are
generically known as "heaters" or "heating units" and that the
Exam ning Attorney has failed to show otherwse. |In particular,
applicant insists that, "[c]ontrary to the exam ning attorney's
assertion, the mark RADI ANTPANEL is not used by the industry as a
common descriptive or generic term" As support for its position
that the designation "RADI ANTPANEL" is capabl e of distinguishing
its household hot water baseboard heaters, applicant refers to a
heating trade publication (© 1992), issued by The Hydronics

Institute, in which "commercially available heating units of the

sane type as the applicant's goods ... are referred to ... as
' baseboards', 'hydronic heating systens', and 'radiators', but
not as 'radiant panels'." Thus, according to applicant:

[I]t is clear that there are several other,
nore apt terns for "describing” Applicant's
goods. The fact that other terns are

avai lable (and in fact are nore preval ent)
mlitates against the exam ning attorney's
supposi tion that RADI ANTPANEL cannot be
"capabl e of distinguishing Applicant's goods
fromthose of others.

Applicant also relies upon a product brochure (© 1988)
it made of record fromone of its conpetitors, Enbassy

| ndustries, Inc., which refers therein to a "PANEL- TRACK" heati ng
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product as a "HYDRONI C BASEBOARD'. [Inasnuch as "[n]either the
wor d RADI ANTPANEL nor the words RADI ANT PANEL appear

generically or descriptively on the brochure," applicant contends
that such evidence, |like the heating trade publication nentioned
previ ously, "weighs against that of the exam ning attorney's, and
is sufficient to show that the mark is capabl e of distinguishing
t he appellant's goods." Consequently, while admtting that "the
heati ng system sold by Applicant includes a plurality of
baseboard units that 'radiate' heat," applicant urges that the
desi gnati on "RADI ANTPANEL" has not been shown to be generic for
its product.

Turning, therefore, to the standard for registrability,
it is well settled that a designation nust be capable of serving
as an indicator of source in order for it to be registrable on
t he Suppl enental Register. Wether a designation has the
capacity necessary for registration on the Suppl enental Register
is determ ned by considering the nmeaning thereof as applied to
t he goods or services, the context in which it is used on the
specinens filed with the application, and the likely reaction
thereto by the average custoner upon encountering the designation
in the marketplace. See In re Cosnetic Factory, Inc., 208 USPQ
443, 447 (TTAB 1980). "The test is not whether the mark is
al ready distinctive of the applicant's goods [or services], but
whether it is capable of becomng so." |In re Bush Brothers &
Co., 884 F.2d 569, 12 USPQ2d 1058, 1059 (Fed. GCir. 1989), citing
In re Simmons Co., 278 F.2d 517, 126 USPQ 52, 53 (CCPA 1960). A

generic designation, as noted in H Mrvin G nn Corp. V.
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| nt ernati onal Association of Fire Chiefs, Inc., 728 F.2d 987, 228
USPQ 528, 530 (Fed. Cir. 1986), is incapable of registration on
either the Principal Register or the Suppl enental Register.

In the case of a generic designation, the burden is on
the Patent and Tradenmark O fice to show the genericness of the
desi gnation by "clear evidence" thereof. In re Merrill Lynch,
Pierce, Fenner & Smth, Inc., 828 F.2d 1567, 4 USPQ2d 1141, 1143
(Fed. Cir. 1987). See also In re Gould Paper Corp., 834 F.2d
1017, 5 USPQ2d 1110, 1111 (Fed. Cr. 1987). As to the standard
for evaluating genericness, the Board in In re Leatherman Tool
Goup Inc., 32 USPQ2d 1443, 1449 (TTAB 1994), noted that:

The test for determ ning whether a
designation is generic, as applied to the
goods [or services] set forth in an
application or registration, turns upon how
the termis perceived by the rel evant public.
See Magic Wand Inc. v. RDB Inc., 940 F. 2d
638, 19 USPQ2d 1551, 1552-53 (Fed. Cir. 1991)
and cases cited therein at 1553. Such
perception is the primary consideration in a
determ nati on of genericness. See Loglan
Institute Inc. v. Logical Language G oup
Inc., 962 F.2d 1038, 22 USPQ@d 1531, 1532
(Fed. Gr. 1992). As Section 14(3) of the
Trademark Act, 15 U. S.C. 81064(3), nakes
clear, "[a] ... mark shall not be deened to
be the generic nanme of goods [or services]
sol el y because such mark is al so used as a
name to identify a unique product [or
service]l"; instead, "[t]he primary
significance of the ... mark to the rel evant
public rather than purchaser notivation shal
be the test for determ ning whether the ..
mark [is or] has becone the generic nanme of
the goods [or service] on or in connection
with which it has been used." Consequently,
if the designation sought to be registered is
understood by the relevant public primarily
to refer to the class or genus of goods at
issue, the termis generic. See H Marvin

10
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G nn Corp. v. International Association of
Fire Chiefs, Inc., supra. Evidence of the
rel evant public's understanding of a term may
be obtained from any conpetent source,

i ncl udi ng newspapers, nagazi nes,

di ctionaries, catal ogs and ot her

publications. See In re Northland Al um num

Products, Inc., 777 F.2d 1566, 227 USPQ 961

963 (Fed. Cir. 1985).

Upon careful consideration of the entire record, we
agree with the Exam ning Attorney that the designation
"RADI ANTPANEL" is a generic termfor a significant conponent of
applicant's household hot water baseboard heaters, nanely, the
radi ant heating panels used therein. See, e.g., Rem ngton
Products Inc. v. North Anerican Philips Corp., 892 F.2d 1576, 13
USPQ2d 1444, 1448 (Fed. Cir. 1990) [om ssion of word "PERSONAL"
from phrase "TRAVEL CARE' does not obviate generic
descriptiveness of such phrase, which is "incapabl e of
designating origin," for personal travel care products].
Clearly, a panel which radiates sonething, in this case heat, is
a radi ant heating panel, a radiant panel heater, or--nost sinply
put--a radi ant panel. Applicant's own product literature
reflects the generic significance of the designation
"RADI ANTPANEL, " referring to "RADI ANTPANELS' as one of the major
conponents of its baseboard heaters and stating that its
"Radi ant panel s are 1" deep, 5%" high, and are available in
varying lengths."

In addition, the heating trade publication furnished by

appl i cant denonstrates that, in the context of baseboard hot

wat er heating systens, the primary significance of the

11



Ser. No. 74/305, 777

term nol ogy "RADI ANTPANEL" is that of a generic designation since
it refers therein to "Radi ant Panel Heating" as one kind of
hydroni c or hot water radiant heating system That such
publication also refers generically to goods of the type sold by
applicant by such terns as "baseboards,"” "hydronic heating
systens" and "radiators,"” and that a brochure utilized by one of
applicant's conpetitors does not use the term "RADI ANTPANEL" or a
variation thereof (such as "radiant panel"™ or "radiant heating
panel ") is not dispositive. Rather, such evidence is sinply
out wei ghed by the clear and unanbi guous evi dence of generic use
in the heating systens trade which is disclosed by the third-
party registrations and pertinent excerpts fromthe "DATATI MES

| NFORMATI ON NETWORK" of the phrases "radi ant panel” and "radi ant
panel s," which convey precisely the same neaning as the

desi gnati on " RADI ANTPANEL. "

Finally, it is clear fromthe dictionary definitions
that the purchasing public, including the general public as well
as heating systemcontractors and retailers, would i medi ately
understand that, when joined to formthe designation
"RADI ANTPANEL, " the individual words "RADI ANT" and "PANEL" have a
meani ng identical to the neaning which ordinary usage woul d
ascribe to those terns in conbination. See, e.g., Inre Gould
Paper Corp., supra at 1112 ["SCREENW PE" for a "prenoistened,
antistatic cloth for cleaning conputer and tel evision screens” is
i ncapabl e of being registered]; Cumm ns Engine Co., Inc. v.
Continental Modtors Corp., 359 F.2d 892, 149 USPQ 558, 561 (CCPA
1966) ["TURBCDI ESEL" for "internal conbustion engines" is

12
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i ncapabl e of registration for diesel engines with exhaust-driven
turbi ne superchargers]; In re Pennzoil Products Co., 20 USPQd
1753, 1758-60 (TTAB 1991) ["MUT-VIS" for "multiple viscosity
nmotor oil" is generic and incapable of registration]; and In re
W ckerware, Inc., 227 USPQ 970, 971 (TTAB 1985) ["W CKERWARE" f or
"mai |l order and distributorship services in the field of w cker
furniture and accessories"” is generic for "a central
characteristic of appellant's services" and thus is incapable of
registration]. There is sinply nothing unique or incongruous
about the conbination, nor would it have any neani ng ot her than,
as plainly shown by the third-party registrations, the rel evant
" DATATI MES | NFORMATI ON NETWORK" excerpts, the portion of trade
publication cited by the Exam ning Attorney and the applicant's
own product literature, generically signifying a radi ant panel
heati ng conmponent of applicant's househol d hot water baseboard
heaters.

Accordi ngly, because the designation "RAD ANTPANEL" has
been denonstrated to primarily signify only a category or class
which forns a principal conponent of applicant's goods, the
Patent and Trademark O fice has nmet its burden of establishing by
cl ear evidence that such designation is generic and, thus, is
i ncapabl e of registration.

Deci si on: The refusal under Section 23 is affirned.

R L. Sims

E. J. Seeherman

13



Ser. No. 74/305, 777

G D. Hohein
Adm ni strative Tradenmark Judges,
Trademark Trial and Appeal Board
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